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[Name of Council]

[Name of Contract]
SPECIAL TERMS AND CONDITIONS - GENERAL
[EACH CONTRACT WILL NEED TO BE CONSIDERED WITH REGARD TO SPECIAL CONDITIONS AT THE PRETENDERING STAGE.  THESE ARE SUGGESTIONS ONLY AND USERS SHOULD ALSO CONSIDER THE CLAUSES IN COMMUNITY BENEFIT GUIDANCE]
1. PRICE AND PAYMENT (ADDITIONAL PROVISIONS)

1.1 The Contractor shall have the ability to propose to vary the Price, only if it is indicated in the Contract Particulars as being variable, by giving the Council not less than 3 months written notice in advance of such variation [effective at the end of the initial period specified in the Contract Particulars or annually and thereafter] providing that:

1.1.1 such variation shall not exceed the annual Retail Price Index all items excluding mortgage interest payments (RPIX) ruling at the time of the increase and should not preclude the possibility of any reductions in charges; and

1.1.2 any notice of variation under this clause [1] will be limited to one request in any twelve (12) month period.

1.2 Changes to the Price will only become effective when agreed and accepted in writing by the Council’s Authorised Officer.

2. CONTRACT REBATE

2.1 The Contractor will pay the Council a contract rebate for all business received against this Contract where the level of such rebate and the method of payment are set out in the Contract Particulars.

3. TERMINATION (ADDITIONAL PROVISIONS)
3.1 The Council may terminate the Contract with immediate effect by notice in writing to the Contractor on or at any time if:
3.1.1 [a County Court Judgment is recorded against the Contractor];

3.1.2 [the Contractor uses personnel other than the Key Personnel as set out to perform the Services];
3.1.3 [others].

4. INDEMNITY AND LIABILITY (ADDITIONAL PROVISION -INDIRECT AND CONSEQUENTIAL LOSS)

4.1 The Contractor shall indemnify the Council in full for any direct or indirect loss of or damage to the real or personal property of the Council or any third party, including Intellectual Property Rights, or injury claimed by any third party including any consequential loss (which shall include, without limitation, pure economic loss, loss of profits, loss of business, depletion of goodwill and like loss) and against all Liabilities against or incurred by the Council (including legal expenses on an indemnity basis) arising from the Contractor’s negligence, any defect or fault in the Services or any act or omission of the Contractor in delivering the Services.

5. CRIMINAL RECORDS BUREAU5 TC "
CRIMINAL RECORDS BUREAU" \l 1 

5.1 The Contractor shall upon reasonable request by the Authorised Officer at the Contractor’s cost provide in good faith, details including full name, address, date of birth and place of birth of any employee or operative whether directly employed by the Contractor or otherwise engaged by them to provide the Services and shall do so within 14 days of any such request for the purpose of enabling the Council to carry out a [standard] [enhanced] criminal records check at the Contractor’s cost pursuant to the provisions of Part V of the Police Act 1997.

5.2 Where, following a check under clause [5.1] above, a criminal conviction certificate is obtained by the Council following the criminal records bureau check and the nature of the listed previous convictions leads the Council to the reasonable conclusion that the person who was checked is unsuitable to provide the Services, then upon the Council giving notice to the Contractor, they shall immediately upon receipt of that notice remove the person considered as unsuitable from the contract or where the person has not at that time started to provide the Services the Contractor shall act so as to stop that person from providing the Services.  The Council is not under any obligation to disclose the results of any criminal records bureau check.

6. BUSINESS CONTINUITY PLAN6 TC "
BUSINESS CONTINUITY PLAN" \l 1 

“Business Continuity Plan” means the plan setting out the Contractor’s proposed methodology  to ensure continuance of the Contract in the event of an emergency.
6.1 The Civil Contingencies Act 2004 requires the Council to maintain plans to ensure it can continue to perform all of its ordinary functions in the event of an emergency. Organisations providing services or goods which underpin the Council’s service provision must be able to continue to provide in the event of an emergency. The Contractor  shall use its reasonable endeavours:
6.1.1 to prepare a robust Business Continuity Plan that ensures the continuation of this Contract; and
6.1.2 upon request, to disclose to the Council the contents of its Business Continuity Plan (including any revisions made to it from time to time); and
6.1.3 to allow the Council at its discretion from time to time to monitor the Contractor’s business continuity arrangements; and
6.1.4 to notify the Council if an incident occurs which activates the Contractor’s Business Continuity Plan (such notification to be given prior to the issue of any notification to the press or other media); and
6.1.5 to  provide the Council with details of how the Contractor managed any incident which resulted in the activation of the Contractor’s Business Continuity Plan and any consequential amendments made to the Contractor’s processes and/or procedures thereafter.
7. POST-CONTRACT MONITORING7 TC "
POST-CONTRACT MONITORING" \l 1 

7.1 The Contractor is required to collaborate with the Council over the Contract Period to achieve continuous improvement in the quality and delivery of the Services in accordance with the Council’s obligations under Part I of the Local Government Act 1999.

8. COMMUNITY SAFETY8 TC "
COMMUNITY SAFETY" \l 1 

8.1 The Council has a statutory duty to ensure that it does all that it reasonably can to prevent crime and disorder in its area under the Crime and Disorder Act 1998.  The Contractor is requested to assist the Council in the provision of the Services, in order to enable the Council to comply with this obligation at no additional expense to the Council.
9. SPARE PARTS9 TC " SPARE PARTS" \l 1 

9.1 The Contractor shall ensure that all spare and/or replacement parts, components and materials for [Goods] [goods provided as part of the Services] shall be available from the Contractor for [X years] from date of first use by the Council of the [Goods] [goods provided as part of the Services] in question, unless the Contractor provides the Council with all drawings, plans specifications and other technical data as the Council reasonably believes are necessary to enable the Council to arrange for the manufacture of such parts or the goods.
9.2 The Contractor acknowledges that the provision of technical data referred to in Clause 9.1 shall be accompanied by an irrevocable, non-exclusive and royalty-free licence for the Council, its agents, subcontractors or assignees to use such technical data to manufacture spare parts. 
10. INDEPENDENT CONTRACTOR

10.1 The Parties agree that the Contractor is an independent contractor and not an agent, employee or partner of the Council and therefore not eligible to participate in any benefit programmes of the Council.  The Consultant will be responsible for payment of his/her own Income Tax and National Insurance Payments or similar contributions in respect of his/her fees and the Contractor hereby indemnifies the Council against any claims that may be made against the Council for Income Tax or National Insurance or similar contributions relating to the provision of the Services by the Contractor. The Contractor shall in addition be responsible for any loss of benefits paid under his previous contact of employment, or additional tax liability incurred, by reason of his accepting a contract with the Council as a consultant which commences immediately after the termination of his employment with the Council and the Contractor shall indemnify the Council in respect of any additional tax liability, loss or demand that the Council may thereby occasion.

11. LICENCE TO OCCUPY COUNCIL’S PREMISES
“Premises” 
means any land or premises (including temporary buildings) made available to the Contractor by the Council in connection with the Contract.

11.1 Any Premises, shall be made available to the Contractor free of charge and shall be used by the Contractor solely for the purpose of performing its obligations under the Contract.  The Contractor shall have the non-exclusive use of such Premises as licensee and shall vacate the same on completion, termination or abandonment of the Contract.

11.2 The Contractor shall not use the Premises for any purpose or activity other than the provision of the Contract.

11.3 Should the Contractor require modifications to the Premises, such modifications shall be subject to prior approval and shall be carried out by the Council at the Contractor’s expense.  The Council shall undertake approved modification work without undue delay.  Ownership of such modifications shall rest with the Council.

11.4 The Contractor shall (and shall ensure that their employees, servants, agents, suppliers or sub-contractors) observe and comply with such rules and regulations as may be in force at any time for the use of such Premises as determined by the Council, and the Contractor shall pay the cost of making good any damage caused by the Contractor, his employees, servants, agents, suppliers or sub-contractors other than fair wear and tear.  For the avoidance of doubt, damage includes damage to the fabric of the buildings, plant, fixed equipment or fittings therein.

11.5 The parties agree that there is no intention on the part of the Council to create a tenancy in respect of the Premises of whatsoever nature in favour of the Contractor or its employees, servants, agents, suppliers or sub-contractors and that no such tenancy has or shall come into being and, notwithstanding any rights granted pursuant to the Contract, the Council retains the right at any time to use in any manner the Council sees fit any premises owned or occupied by it.  

12. MEETINGS AND PROGRESS REPORTS

12.1 The Contractor Manager shall attend any meetings, including site meetings, as may reasonably be requested by the Council.  The Contractor shall make all arrangements for sub-contractors and suppliers to be present as required by the Council.

12.2 The Contractor shall submit written reports to the Council in connection with any material changes to the Tender submitted by the Contractor.
13. ASSIGNMENT AND SUB-CONTRACTING (ADDITIONAL PROVISIONS)
13.1 The Contractor shall identify each part of the Services that it intends to sub-contract and the proposed sub-contractor for each item identified prior to seeking the Council’s consent to such sub-contracting.
13.2 The Council shall be entitled to impose conditions in relation to any consent to sub-contracting given including a requirement that a guarantee or other security be provided.

13.3 The Council requires as a condition precedent of consent the Contractor to obtain collateral warranties from any sub-contractor [or other member if part of a consortium arrangement] in a form prescribed by the Council and duly executed in the presence of the Council.
14. TUPE

14.1 The Council and the Contractor acknowledge that where as a result of TUPE the contracts of employment between the Current Employer and the Transferring Employees (except in so far as such contracts relate to any occupational pension scheme as defined in Regulation 10 of TUPE) transfer, they will have effect after the Commencement Date as if originally made between the Contractor and the Transferring Employees.

14.2 All Employment Costs in respect of the period:

14.2.1 up to and including the Commencement Date in relation to the Transferring Employees (whether or not due for payment at that date) will be borne by the Current Employer;  

14.2.2 after the Commencement Date will be borne by the Contractor;

and will if necessary be apportioned on a time basis between the Contractor and the Current Employer.

14.3 The Council will keep the Contractor indemnified in full against all Liabilities arising directly or indirectly in connection with: 

14.3.1 the employment or termination of employment by the Council of any of the Transferring Employees (whether or not terminated by notice and, if so terminated, whenever that notice expires) up to and including the Commencement Date;

14.3.2 any act, omission or default of the Council up to and including the Commencement Date in respect of the employment by the Council of the Transferring Employees provided that this indemnity will not apply to the extent that the Contractor recovers under its employer’s liability insurance or where the Council’s act, omission or default is caused by the Contractor’s own act, omission or default;  and 
14.3.3 the Council’s failure to inform or consult as required under Regulation 13 of TUPE except to the extent that any such action or claim (or any part of such action or claim) arises from any failure by the Contractor to give the Council the information required from the Contractor to enable the Council to comply with its obligations under TUPE. 
14.4 If any contract of employment of any Transferring Employee is found or alleged not to have effect after the Commencement Date as if originally made with the Contractor as a consequence of this Contract the Contractor agrees that:
14.4.1 the Council may within five business days of becoming aware of such findings or allegation notify the Contractor which will within seven business days of being so requested by the Council make to that person an offer in writing to employ him under a new contract of employment to take effect immediately.

14.4.2 the offer to be made will be such that none of the terms and conditions of a new contract other than any terms and conditions relating to the identity of the employer will differ materially from the corresponding provisions of that person’s contract of employment immediately before the Commencement Date.

14.4.3 the Contractor will indemnify the Council in full against actions, all Liabilities whether incurred by the Council directly or pursuant to an indemnity provided to a third party in relation to such person whether arising directly or indirectly out of or in connection with such termination or otherwise and against any such sums payable to or in relation to such person in respect of his/her employment after the Commencement Date to the date of such termination.

14.5 The Contractor will keep the Council and any Replacement Contractor indemnified in full against all Liabilities arising directly or indirectly and whether incurred by the Council pursuant to an indemnity provided by the Replacement Contractor in connection with:

14.5.1 the employment or termination of employment of any of the Employees (whether or not terminated by notice and, if so terminated, whenever that notice expires); 

14.5.2 any act, omission or default of the Contractor in respect of the employment of the Employees;

14.5.3 the Contractor’s failure to inform or consult as required under Regulation 13 of TUPE except to the extent that any such action or claim (or any part of such action or claim) arises from any failure by the Council or the replacement contractor to give the Contractor the information required from the Council or the Replacement Contractor to enable the Contractor to comply with its obligations under TUPE; and

14.5.4 the Contractor’s failure to provide the employee liability information under Regulation 11 of TUPE. 

14.5.5 any claim by an Employee that such person is entitled for any reason to take early retirement benefits pursuant to the terms of any pension scheme in which the Council or the replacement contractor is not then participating, or pursuant to the Employee’s terms and conditions of employment;

14.5.6 the Contractor’s failure to comply with its obligations under Clause 14.6 below.

14.6 The Contractor will not in the event of notice of termination of this Contract or from a date of (12) months before expiry of the Contract Period carry out a Prohibited Act.

14.7 In the event of termination of this Contract or whenever reasonably requested by the Council in preparation or tendering arrangements the Contractor will provide the Council with such assistance as the Council may require and provide at no cost to the Council any information the Council (whether on its own account or on behalf of any potential or confirmed Replacement Contractor) may request in relation to the Employees including but not limited to, providing detailed information regarding their terms of employment and TUPE issues. The Contractor authorises the Council to pass any information supplied to any replacement or potential replacement contractor and  the Contractor will secure all necessary consents from relevant individuals in order to do this. The Contractor will keep the Council and any replacement contractor indemnified in full against all Liabilities arising directly or indirectly in connection with any breach of this clause or inaccuracies in or omissions from the information provided. 

New Definitions to support the TUPE clause

	“Current Employer”
	the employer of the Transferring Employees immediately before the Commencement Date.

	“Employees”
	individuals employed by the Contractor or any replacement contractor wholly or mainly in the performance of the Services, (for the avoidance of doubt this will incorporate such of the Transferring Employees as are still retained).

	“TUPE” 
	The Transfer of Undertakings (Protection of Employment) Regulations 2006.

	“Transferring Employees”
	those employees employed wholly or mainly by the Current Employer in providing the services described in the specification prior to the Commencement Date.

	“Replacement Contractor”
	any company, organisation or person who replaces the Contractor following termination or expiry of all or part of this Contract.

	“Prohibited Acts”
	Include any of the following (i) the termination of employment of any employees or; (ii) the alteration or change in terms of conditions of any Employees or; (iii) the recruitment of any Employees or; (iv) relocation or assignment to new duties of any Employees


15. Two Tier Workforce

15.1 The Contractor shall not operate a Two Tier Workforce.

15.2 The Contractor shall, following a reasonable request from the Council, provide such information as the Council may reasonably require to assess its compliance with Clause 15.1.  

15.3 The Contractor shall support any central Government sponsored review and monitoring programme on the impact of the Code of Practice and on request by the Council provide the Council with accurate and complete information as soon as reasonably practicable in order to assist the Council in doing this. 

15.4 The Council and the Contractor shall in the first instance seek to resolve by discussions between them any complaints from any employee or any recognised trade union in relation to compliance by the Contractor of its Workforce Code obligations. 

15.5 In the event that the Council considers that a Two Tier Workforce is in operation the following procedure will apply: 

15.5.1 the Council shall first write to the Contractor to seek an explanation for the alleged failure by the Contractor to comply with its Workforce Code obligations. The Contractor shall provide such an explanation in writing within five (5) Business Days of receipt of the request from the Council;

15.5.2 if the response provided by the Contractor satisfies the Council that the Code Obligations have been met, then the Council will inform the complainant of this and the matter will be deemed to have been concluded; 

15.5.3 in the event that the Council acting reasonably is not satisfied with the response provided by the Contractor the Council shall write to the Contractor within five (5) Business Days to require the Contractor to take immediate action to resolve this dispute; and 

15.5.4 in the event that the dispute referred to in Clause 15.5.3 is unresolved and the Council, having afforded the Contractor an opportunity to demonstrate that it is not operating a Two Tier Workforce, considers that the Contractor is operating a Two Tier Workforce any Additional Employee shall, subject to the Council’s consent, be entitled as a third party to make a joint application with the Council for the dispute to be determined pursuant to the Workforce DRP in the Workforce Code the outcome of which, including the Workforce DRP, the Parties to this Contract acknowledge will be binding in terms of any recommendations and direction as to costs.   

15.6 For the avoidance of doubt any Additional Employee (or the relevant trades unions on any Additional Employee’s behalf) bringing any such action shall be personally liable for the costs associated with commencing and effecting the Workforce DRP except where it is accepted by the Contractor or determined pursuant to the Workforce DRP that a Two Tier Workforce is being operated, in which case the Contractor shall be liable for such costs.

15.7 Where one party is obliged to indemnify the other under this clause, the parties will co-operate fully with each other in relation to the Liability and no party is to settle a claim without the prior written consent of the indemnifying party, such consent not to be unreasonably withheld or delayed.

New Definitions to support the Two Tier Clause

	"Two Tier Workforce"
	the employment by the Contractor after the Commencement Date of a single employee or group of employees solely in connection with the Services on a package of employment terms and conditions (excluding pensions) which are overall less favourable (as explained in the Workforce Code) than the package of employment terms and conditions (excluding pensions) of any other employees of the Contractor undertaking the same job (by reference to job title and duties) solely in connection with the Services; or where the Contractor fails or has failed to offer pension arrangements in accordance with paragraph 10 of the Workforce Code.



	"Workforce Code"


	the Code of Practice on Workforce Matters in Local Authority Service Contracts annexed to circular 03/03 published by the Office of the Deputy Prime Minister on 13 March 2003 entitled Local Government Act 1999: Part 1 Best Value and Performance Improvement governing the operation of two tier workforces.



	"Additional Employee" 


	any person recruited by the Contractor or any sub-contractor, and engaged in connection with the provision of the Services other than the Relevant Employees.



	"Relevant Employees" 


	means the employees of the Council who are the subject of a Relevant Transfer or deemed Relevant Transfers.



	"Relevant Transfer" 


	a relevant transfer for the purposes of TUPE.



	"Workforce DRP"
	the procedure for resolving disputes as set out in the Workforce Code.




newcastle\2219867\7
1
25 October 2007 lockwok

