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[Name of Council]
[Name of Contract]
GUIDANCE ON THE INCLUSION OF COMMUNITY BENEFIT CONSIDERATIONS IN PROCUREMENT AND EXAMPLE CLAUSES

[Please note this guidance is general and deals only with the procurement issues which apply and does not address other obligations whether statutory or other and you should seek specific legal advice from your legal team on the use of these clauses for a particular contract.]
A
BACKGROUND

In this guidance “community benefit” means general benefit to the community creating sustainable communities including wider aspects such as equality and diversity.

Examples of community benefit include:

· social benefits which may be gained by targeting recruitment at the long term unemployed, accessibility for disabled users to resources or by monitoring ethnicity within organisations

· economic benefits which may be gained by encouraging bids from SMEs, BMEs and the third sector (i.e. those organisations falling between the market and the state) as bidders and market participants

· environmental benefits which may be gained from the use of sustainable materials, use of low emission vehicles, local supplies reducing food miles etc.

All procurement by local authorities has to follow EU principles by being transparent in procedure and having no discrimination by ensuring that all potential suppliers are treated equally irrespective of nationality. If the estimated contract value is over a particular threshold level the EU procurement regime applies. The harmonised documents are being drafted for specific use in a restricted procedure over the threshold for advertising however they could be used for contracts not subject to the EU procurement regime.

Community benefits can be considered at various stages however it is best for them to be part of the pretendering discussions to determine whether it is appropriate to include them in the procurement for these specific contract needs. Here is a brief outline of each stage and how community benefits could be considered at each.

B
PROCESS AND PROCEDURAL ISSUES

1.
Pre-tendering

If the Council’s policy is to encourage community benefits in its procurement, the procurement team will need to consider these and whether they are relevant to the contract being tendered.

Community benefits which are included in tender requirements should be based upon Council policy for consistency and as they may cause an increase in costs which will need to be justified when demonstrating the tests of need, affordability and cost-effectiveness. Stakeholders should give guidance on what might be desirable and possible in terms of community benefit before the procurement starts.

Under the EU procurement regime, community benefits can be part of the specification provided that they are:

· relevant to the contract

· transparent and non-discriminatory

· comply with the rules as to European specifications e.g. if describing environmental performance in a technical specification the preference is to use British Standards transposing European standards.

2.
Selection/shortlisting

Under the EU procurement regime Community benefits can be part of the selection and shortlisting procedure provided that:

· they are relevant to the contract itself, for example candidates can be excluded if a criminal offence has been committed regarding use of illegal labour

· the selection process recognises the relevant issue, for example in testing contractors demonstration of specific skills if there is an environmental element the skills can be required to relate to appropriate environmental issues.

Tenderers should not be asked about general policies if this goes beyond what is needed to perform the actual contract.

3.
Contract award criteria

The provision of community benefits can be included within contract award criteria provided that:

· they are directly relevant to the contract itself and not just to external costs and benefits

· they also give a benefit to the Council and therefore help to identify which bid is either lowest price or most economically advantageous.

Being the most economically advantageous does not mean that they are necessarily cheaper than an option without the community benefit. It is recognised that a community benefit may cost more in terms of actual monetary cost but the intention is that cost will be counteracted by the overall effect of the community benefit i.e. the whole life cost. For example, supplies of paper may be more expensive to purchase but if they can be recycled more easily in future thereby reaping a return the overall benefit to the community could be greater than purchasing non-recycled paper or purchasing low energy light bulbs may be initially more expensive but, as they use less energy the fuel bills are reduced as a result.
Community benefits can also be included as an optional criteria benefit e.g. a tenderer  can put forward as an optional extra a Fair Trade option. The bids are evaluated on the basis of the relevant criteria and if the most economically advantageous bid also offers a Fair Trade option then the Council can purchase Fair Trade products.

C
CONTRACT CONDITIONS

Obligations to provide community benefits can be included as contract conditions as long as they: 

· are relevant to the subject matter of the contract

· are not used as disguised award or selection criteria.

Contract conditions or requirements relating to community benefits should be set out in the contract notice or tender documents at the latest.

General legal requirements

Requiring someone to comply with general law is not discriminatory. It is acceptable but not advisable to highlight laws relating to particular environmental, social or employment condition as this may imply that some are more important than others. It is for the contractors to ensure that they are complying with all applicable law in any case. 

Exceptions to this approach are:

· that there has been political agreement that certain laws will be mentioned including the Race Relations Act 1976 as amended by the Race Relations (Amendment) Act 2000, the Disability Discrimination Act 1995 amended by the Disability Discrimination (Amendment) Act 2005, the Sex Discrimination Act 1975

· certain contracts may have unusual or very specific legal requirements critical to the particular contract and therefore worthy of mention to raise profile of the importance

D
SUMMARY

Community benefit clauses can be used if they:

· have been mentioned in the contract notice or tender documents
· are relevant to the performance of the contract

· are transparent and non-discriminatory 

· are directly relevant to the subject matter of the contract when used as evaluation criteria.

That said, such clauses should be used carefully and any extra cost incurred as a result of them  should be justifiable. The more obligations which are passed on which are not normally required by the market, the greater the likely tender return prices and the higher the likelihood that the contractor base will be reduced. This in itself is likely to work against the Council’s other policies for widening tender participants, SMEs and the like.

MODEL CLAUSES

The NECE member authorities requested suggestions for clauses as this is a new and emerging area. As a result it was agreed that a set of clauses would be drafted which were outline and which could be adapted as the individual Councils develop their own community benefits policies.

EXAMPLE LABOUR CLAUSE

Notes

Targetted recruitment (and on-site training) clauses for labour and suppliers of materials can be used in works and services contracts.  It is difficult to include labour clauses in supply of goods contracts as labour is not directly related to the subject matter of the contract. 
These clauses cannot, however, contain requirements to employ categories or target levels of labour or suppliers based on home locality or ethnicity, so called “local labour clauses”, but can encourage general training and worklessness reduction as well as always agreeing to offer (but not fill) vacancies and supplier roles in a local market. 

There may be grants available to help with this type of community benefit encouraging suppliers to target their recruitment to long-term unemployed and Councils should consider whether there are other methods of achieving this more cost effectively. It may be that giving the grants to the contractor is most cost effective though any such grant must be compatible with state aid requirements.

Drafting 
	“Contractor”
	[details of contractor] and any sub-contractors and agents employed by the Contractor in the delivery of the Contract;

	“Labour Co-ordinator”
	the individual nominated by the Council  to act as a point of co-ordination for the releasing of opportunities by the Contractor into the labour and supplier market whose role shall include the promotion of those job and supplier opportunities within the local market of [insert details];


1. In accordance with its commitment to reduce social exclusion, ensure the continued replenishment of the construction skills base and implement the Race Relations (Amendment) Act 2000, the Council requires the Contractor to support the provision of training and work experience for both school leavers and unemployed adults in order that they can be equipped to work successfully in the construction industry.

2. The Contractor will nominate individuals to liaise with the Labour Co-ordinator and provide them with information on:

2.1 their recruitment and equal opportunity policies;

2.2 the number of people and their skill requirements to honour their respective contracts;

2.3 the services and materials to be outsourced;

2.4 any other information reasonably required by the Labour Co-ordinator.

3. The Contractor will be required to provide the information on job vacancy and supplier opportunities to the Labour Co-ordinator in good time.  From this advance information, the Labour Co-ordinator will seek to promote to the Contractor those people and suppliers who are suitable for the job opportunities and those businesses which are suitable to provide the services and materials. The Contractor agrees to treat any persons or businesses identified by the Labour Co-ordinator in a non-discriminatory and transparent manner alongside other possible providers.

4. The Contractor will be required to provide information on the selection criteria used in making an appointment and feedback on a [monthly] basis the details of appointments made including the home location of the individual or business appointed. Where a local person or firm was not successful in obtaining a job or an order, information collated by the Contractor from its [monthly] feedback should identify, on an anonymous basis, weaknesses and trends for example skills gaps, unavailability of materials. This information will be fed back to local employment and business initiatives by the Labour Co-ordinator in order for patterns to be identified and suitable business support skills and training courses to be identified.

5. The Contractor (and/or their subcontractors) must employ trainees during the Contract Period and provide:

5.1 in aggregate across all trainees no less than [number] trainee-weeks of site experience (where a trainee-week includes a minimum of [28] hours of site work) and facilitate on-site recording of each trainees’ work for NVQ accreditation.

5.2 where “trainee” means any person enrolled on an accredited training programme with a training provider approved to deliver the relevant vocational qualification.

6. The Contractor is required to include a ‘training provisional sum’ in each valid tender to cover the contribution to the wages, costs of the trainees and associated costs in supporting the training arrangements. [TENDER MUST INCLUDE DETAILS OF HOW THAT SUM WILL BE CALCULATED.] 

7. Any invoices related to the payment of wages to trainees by the Contractor must be included in any invoice submitted by the Contractor and be accompanied by supporting payroll and training records as proof of spend.

8. The Contractor is required to maintain and make available to the Council or their agent at any reasonable time a site register listing the name and home address of each person engaged on the site, in whatever capacity.  This register is also to record information relating to the gender and ethnic origin of each person, and whether they are engaged on a training programme of more than 40 days duration.

9. The site register or a personal record from which it is compiled must include a signed statement, in accordance with the provisions of the Data Protection Act 1998 from each person engaged at the site, allowing the Contractor to provide information from the record to the Council or the Labour Co-ordinator for contract monitoring purposes only.

EXAMPLE SUB-CONTRACTING CLAUSE
Notes
A general requirement on contractors to give details of sub-contracting opportunities can be included in contracts to ensure that the Contract encourages a continued and varied supply chain.

These clauses cannot, however, contain requirements to employ categories or target levels of sub-contractors based on locality or ethnicity of the owner/manager but can encourage agreeing to offer (but not fill) opportunities for sub-contracting roles in a local market which should assist in creating and maintaining sustainable communities.

	“Contractor”
	[details of contractor] and any sub-contractors and agents employed by the Contractor in the delivery of the Contract;

	“Sub-contractor Co-ordinator”
	the individual nominated by the Council  to act as a point of co-ordination for the releasing of opportunities by the Contractor into the sub-contractor market whose role shall include the promotion of those sub-contractor opportunities within the local market of [insert details];


10. The Contractor will nominate individuals to liaise with the Sub-contractor  Co-ordinator and provide them with information on:

10.1 the services and materials to be outsourced and likely quantities and timescales;

10.2 any other information reasonably required by the Sub-contractor Co-ordinator.

11. The Contractor will be required to provide the information on sub-contractor opportunities to the Sub-contractor Co-ordinator in good time.  From this advance information, the Sub-contractor Co-ordinator will seek to promote to the Contractor those organisations which are suitable to provide the services and materials. The Contractor agrees to treat any organisations identified by the Sub-contractor Co-ordinator in a non-discriminatory and transparent manner alongside other possible providers.

12. The Contractor will be required to provide information on the selection criteria used in making an appointment and feedback on a [monthly] basis the details of appointments made including the location of the business appointed. Where a local firm was not successful in obtaining a job or an order, information collated by the Contractor from its [monthly] feedback should identify, on an anonymous basis, weaknesses and trends for example skills gaps, unavailability of materials. This information will be fed back to local employment and business initiatives by the Sub-contractor Co-ordinator in order for patterns to be identified and suitable business support, skills and training courses to be identified.

13. The Contractor is required to maintain and make available to the Council or their agent at any reasonable time a list of the main office location of each sub-contractor engaged in the provision of the Contract, in whatever capacity.  This register is also to record information relating to the gender and ethnic origin of the owner/manager of the sub-contractor and whether the sub-contract is of more than [X] days duration.

14. The register of sub-contractors or any personal record from which it is compiled must include a signed statement, in accordance with the provisions of the Data Protection Act 1998 from each relevant person, allowing the Contractor to provide information from the record to the Council or the Sub-contractor Co-ordinator for contract monitoring purposes only.

EXAMPLE ENVIRONMENTAL CLAUSE

Notes

Contracts for the supply of goods (or the supply of goods ancillary to services) can include environmental specifications for the goods or requirements to follow certain production processes. These aspects can be shown by the use of “Eco-labels” which is a voluntary scheme which contractors can sign up to. These requirements can include recycled or recyclable materials, returnable packaging, ‘green’ electricity and/or  energy efficient appliances. Examples of sustainable production processes are sustainable timber production, “green” electricity generation and organic production of food.

Contracts which are appropriate for requiring rapid response or delivery times for the works/goods or services may help to encourage local SMEs to tender or be involved in a group bid due to their ability to deliver to those timescales.

Drafting

	“Delivery Times”
	the delivery times required as set  out in [details];

	“Environmental Specification”
	the requirements relating to the environmental characteristics of the Goods which shall be in addition to the Specification; 

	“Environmental Production Processes”
	the production process requirements set out in [details specific to the Contract] for the manufacture of the Goods using sustainable production processes which shall be in addition to the Specification;


1. The Contractor warrants that all Goods meet the Specification as varied by the Environmental Specification [and have been produced using Environmental Production Processes].

2. The Contractor agrees to supply the Goods within the Delivery Times.

3. The Contractor shall perform the Contract in accordance with the Council’s environmental policy, which is to conserve energy, water, wood, paper and other resources, reduce waste and phase out the use of ozone depleting substances and minimise the release of greenhouse gases, volatile organic compounds and other substances damaging to health and the environment.
EXAMPLE SOCIAL CLAUSE

Notes

Contracts can include social considerations but they can be more difficult to justify than environmental ones as they are less likely to be directly relevant to the subject matter of the contract.

Drafting

Catering contract - the provision of special diets

1. 
The Contractor will ensure that the range of food and beverages provided includes appropriate items to suit the special dietary needs of [the Council staff] [pupils] [the representative population] as detailed in [details]. 

2. 
The Council will notify the Contractor of any significant change in the requirements for special diets amongst [refer to the group used in clause 1].
3. 
Where a [member or percentage of the group used in clause 1] requests a particular dietary requirement the Contractor will [use best endeavours to] [meet that requirement] [confirm to the Council its approach to and timescales for meeting that requirement] .

Providing certain language requirements e.g. an information helpline

1. 
The Contractor will ensure that all of the telephone operators providing the Services will have a good understanding and fluent conversational standard of use of the [detail necessary]  language.

2. 
The Contractor will ensure that at all times when the helpdesk is available that there is at least [number] operator[s] available meeting the standard in clause 1.
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