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[Name of council]
[Name of contract]
SPECIAL CONDITIONS (PURCHASE OF IT HARDWARE AND SOFTWARE (WITH NO INSTALLATION OR OTHER SERVICES))

	GUIDANCE ON SPECIAL CONDITIONS FOR PURCHASE OF SOFTWARE AND ICT SERVICES WITH ASSOCIATED HARDWARE

1. Schedule numbers have not been allocated as these will be done on a case by case basis.

2. Currently the Warranty Period that has been suggested is 24 months.  Please note that suppliers may try to push this back for software but this period should be acceptable for hardware. 
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DEFINITIONS0 TC "
DEFINITIONS" \l 1 

2.1 'Hardware' shall mean all hardware (if any) supplied by the Contractor pursuant to a Contract.
2.2 ‘Intellectual Property Rights” shall mean patents, inventions, trade marks, service marks, logos, design rights (whether registrable or otherwise), applications for any of the foregoing, copyright, database rights, domain names, trade or business names, moral rights and other similar rights or obligations whether registrable or not in any country (including but not limited to the United Kingdom) and the right to sue for passing off..

2.3 ‘Location’  shall mean the places detailed in the Specification where the professional services shall be performed.
2.4 ‘Service Level Agreement’ shall mean the agreement set out at Schedule [number].

2.5 'Software' shall mean the Software supplied by the Contractor on a magnetic tape, compact disc, semi-conductor device or other memory device or system memory including hard-wired logic instructions, microcode, and all documentation used to describe, maintain and use the programs.

2.6 Words and phrases defined in the Standard Conditions shall have the same meaning in these Special Conditions unless the context otherwise requires.
2.7 In the event of a conflict between the Standard Conditions and these Special Conditions these Special Conditions shall prevail.
3. CONSUMABLE SUPPLIES3 TC "
CONSUMABLE SUPPLIES" \l 1 

3.1 Subject to Clause 13 (EXPORT) the Council has the right to procure discs, magnetic tapes and any other consumable supplies to be used on and suitable for the Hardware from the Contractor or such other source as the Council may deem appropriate, and such procurement from a source other than the Contractor shall not invalidate any rights of the Council under these conditions, provided such supplies are of a standard approved by the Contractor and notified to the Council.

4. SOFTWARE4 TC "
SOFTWARE" \l 1 

4.1 Unless agreed otherwise in writing the Intellectual Property Rights in the Software shall remain the property of the Contractor.

4.2 The Contractor shall provide the Council with a Licence to use the Software in accordance with the licence terms and conditions set out at Schedule [number].

4.3 The Council will sign any reasonable agreement reasonably required by the owners of Intellectual Property Rights in all Software supplied to the Council under this Contract for the protection of that Software.

4.4 The copyright in all documents, drawings and information supplied to the Council in connection with this Contract shall remain vested in the Contractor or its licensors.  Such documents, drawings and information shall not be copied, disclosed or used (except for the purpose for which they were supplied) without the prior written consent of the Contractor.

4.5 The Contractor shall provide maintenance and support of the Software under the Service Level Agreement and perform such service with competent and suitably skilled personnel.

4.6 The Council and the Contractor mutually undertake to execute the escrow agreement in Schedule [number] in respect of the source code of the Software by [insert date].

4.7 The Council and the Contractor mutually undertake to abide by the terms of the escrow agreement set out in Schedule [number].

5. PROPRIETORY RIGHTS5 TC "
PROPRIETORY RIGHTS" \l 1 

5.1 The Contractor shall fully indemnify the Council for any direct or indirect loss or damage resulting from all actions, claims, demands, proceedings, damages, costs, charges and expenses (including legal expenses on an indemnity basis) and any consequential loss (which shall include, without limitation, pure economic loss, loss of profits, loss of business, depletion of goodwill and like loss) arising from or incurred by any infringement or alleged infringement of Intellectual Property Rights of any third party by the use or possession of the Software supplied by the Contractor under the Contract, subject to the   following :-

5.1.1 the Council shall promptly notify the Contractor in writing of any alleged infringement of which they have notice;

5.1.2 the Council must make no admissions without the Contractor's consent;

5.1.3 the Council, at the Contractor's request and expense, shall allow the Contractor to conduct and/or settle all negotiations and litigation and give the Contractor all reasonable assistance.  The costs incurred or recovered in such negotiations or litigation shall be for the Contractor's account; and

5.1.4 this indemnity will not apply to any infringement arising from use of the Software in combination with any software not supplied or recommended for use by the Contractor.

5.2 The indemnity in Clause 4.1 does not apply to infringements occasioned by the Council's use of the Software in conjunction with other apparatus or software not supplied by the Contractors; nor to infringements occasioned by designs or specifications made by the Council acting independently of the Contractor.

5.3 If at any time an allegation of infringement of any Intellectual Property Rights belonging to a third party is made, the Contractor may at its own expense modify the Software so as to avoid the infringement or may replace the Software with non-infringing goods provided that any such modification or replacement does not affect the performance of the Software.
6. ATTACHMENTS TO THE EQUIPMENT6 TC "
ATTACHMENTS TO THE EQUIPMENT" \l 1 

6.1 The Council shall have the right to attach to the Hardware free of charge any equipment not supplied by the Contractor subject to the prior written consent of the Contractor.  If such attachment made by the Council affects the Hardware or Software or makes the Contractor's obligations under this Contract or the Service Level Agreement more onerous, the Contractor shall be entitled to be reimbursed any associated costs.

7. DOCUMENTATION7 TC "
DOCUMENTATION" \l 1 

7.1 The Contractor shall supply to the Council all documentation to enable the Council to operate the Hardware and Software and train its users. The Contractor shall use its best endeavours to update and replace where appropriate all such documentation during the Contract Period.

8. SYSTEM UPDATES8 TC "
SYSTEM UPDATES" \l 1 

8.1 If at any time modification or updates are required to the Software by the Software manufacturer or the Contractor, such updates or modifications shall be provided in accordance with terms of the Contract.

8.2 Notwithstanding clause 7.1, if at any time modifications or updates to the Software are issued and such updates or modifications are required to correct a technical defect, the updates or modifications shall be issued free of charge.
8.3 Any updates or modifications of the System shall be implemented at a time to be agreed by the parties.  In the event that an update or modification requires the Hardware (or part of the Hardware) to cease functioning, the Contractor shall advise the Council in writing of the extent of such cessation of service.  The Contractor shall provide the service where practicable by alternative means at a reasonable charge if the Council requires it.

9. CONNECTION TO NETWORK9 TC "
CONNECTION TO NETWORK" \l 1 

9.1 Where the Hardware is to be connected to a telecommunications network or a circuit run by BT or a third party, it is the Council's responsibility to arrange for such connection to be made, to pay any connection charge and to comply with any conditions relating to connection.

10. WARRANTY FOR HARDWARE AND SOFTWARE10 TC "
WARRANTY FOR HARDWARE AND SOFTWARE" \l 1 

10.1 If during the period of [24] months from delivery, the Contractor is notified of a fault in the Hardware or Software which is due to faulty design, manufacture or materials, or the negligence of the Contractor, the Contractor will replace or (at its option) repair the faulty part free of charge provided that:-

10.1.1 the Hardware and Software has been properly kept, used and maintained in accordance with the manufacturer's or the Contractor's instruction, if any, and has not been modified except with the Contractor's consent;

10.1.2 the fault is not due to accidental or wilful damage (including lightning and electrical damage); interference with or maintenance of the Hardware and Software by persons other than the Contractor where the Contractor is obliged under the Service Level Agreement to carry out maintenance work.

10.2 The Contractor may make a reasonable charge in respect of any visit at the Council's request to repair the Hardware and Software where either no fault is found to exist, or the fault is not covered by this warranty.

11. COMPUTER VIRUS AND SECURITY11 TC "
COMPUTER VIRUS AND SECURITY" \l 1 

11.1 The Contractor shall take all reasonable steps in accordance with good IT industry practice to prevent any virus (including a Trojan Horse or Worm as those terms are commonly understood in the industry) being transferred to the Council’s system by using a reputable anti-virus software program or programs and updating such program in accordance with the manufacturers recommendations. The Contractor shall regularly review its anti-virus checking software and systems.

11.2 The Contractor shall ensure that all computer hardware utilised in the performance of the services under the Contract and Service Level Agreement are kept in a physically secure environment utilising industry standard Universal Resource Locator (URL) monitoring and an intrusion detection service to monitor activity behind the firewall. All back up data storage devices should also be adequately protected against unauthorised access as set out herein.

11.3 The Contractor is expected to familiarise itself with the provisions of British Institutes Standard BS 7799 code of practice concerning IT system security and to implement good IT industry practice to prevent unauthorised access to the Contractor’s system and Council’s System.

12. PROFESSIONAL SERVICES12 TC "
PROFESSIONAL SERVICES" \l 1 

12.1 The Contractor shall provide consultancy and training only as so specified in the Specification.

12.2 The professional services shall be performed at the Location unless agreed otherwise.

13. ACCESSIBILITY AND REASONABLE ADJUSTMENTS13 TC "
ACCESSIBILITY AND REASONABLE ADJUSTMENTS" \l 1 

13.1 The Council requires all of its suppliers of IT hardware, software and related services to assist in complying with the requirements in the Disability Discrimination Act 1995 for accessibility and “reasonable adjustments”.

13.2 Software, web-based material and other resources must conform to established IT industry accessibility standards.

13.3 Supply of the Hardware and Software must include provision for alternative and adaptive ICT hardware and software as required, directly or through third parties, as well as the use of accessibility options built into operating systems and standard applications. Alternative and adaptive technology will be used to offer alternatives to users with painful or limiting conditions as well as those with disabilities included within the strict definition of “disability” in the Act. 

14. EXPORT14 TC "
EXPORT" \l 1 

14.1 Without prejudice to any other restrictions in this Contract in respect of non-disclosure the Council will not export, directly or indirectly, the Software, the Hardware or any direct product thereof or any technical data relating to the Software from the United Kingdom without complying with all regulations relating to such export issued by the United States and United Kingdom governments.
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